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1. Civil Contempt-defined (Susan)
a. Civil Contempt
b. Civil Contempt in South Carolina
c. Criminal contempt “is a crime in the ordinary sense” and its sanctions are “criminal penalties” that “may not be imposed on someone who has not been afforded the protections that the Constitution requires of such criminal proceedings.” United Mine Workers v. Bagwell, 512 U.S. 821, 826 (1994). Sanctions for civil contempt, however, are “designed to compel future compliance with a court order,” “are considered to be coercive and avoidable through obedience, and thus may be imposed in an ordinary civil proceeding upon notice and an opportunity to be heard. Neither a jury trial nor proof beyond a reasonable doubt is required.” Id. at 827 (emphasis added). (Senators ACB, p. 28)
2. Turner v. Rogers (Mike)
a. United States Supreme Court
b. 131 S.Ct. 2507, June 20, 2011
c. Background Facts
i. Trial Court’s findings--Fixed sentence for Judgment of Contempt
ii. Appellate Court:  Appellant appealed the family court's order to the court of appeals. This Court certified the case pursuant to Rule 204(b), SCACR.
iii. South Carolina Supreme Court, Price v. Turner, 387 S.C. 142, 691 S.E.2d 470 (2010):  “We hold that Appellant does not have a constitutional right to appointed counsel before being incarcerated for civil contempt for nonsupport. Because Appellant may avoid the sentence altogether by complying with the court's previous support order, he holds the keys to his cell door and is not subject to a permanent or unconditional loss of liberty. We affirm the family court's ruling.”
d. Briefs filed  (Lara)
i. Petitioner; argument:
1. This Court has jurisdiction to review the Supreme Court of South Carolina’s Decision

a. It would be virtually impossible to litigate the validity of Turner’s contempt order before expiration of his jail sentence

b. The violation of Turner’s constitutional right to appointed counsel is highly likely to recur

ii. Turner was entitled to appointed counsel
1. This Court’s precedent establishes that the right to appointed counsel applies when an indigent defendant faces incarceration Powell v. Alabama, 287 U.S. 45 (1932), this Court recognized that “[t]he right to be heard would be, in many cases, of little avail if it did not comprehend the right to be heard by counsel.” Id. at 68-69.Johnson v. Zerbst, 304 U.S. 458, 462-463 (1938). (criminal); 

a. Without counsel’s assistance, the risk of an erroneous outcome is indeed high. The State, by contrast, has only a minimal financial interest in refusing to provide counsel, and no interest at all in maintaining a de facto debtors’ prison for child-support obligors who genuinely cannot pay.
a. This Court has recognized, however, that the right to the assistance of counsel for persons facing incarceration arises not only from the Sixth Amendment, but also from the requirement of fundamental fairness under the Due Process Clause of the Fourteenth Amendment. Thus, in Gideon v. Wainwright, 372 U.S. 335 (1963), the Court extended the Sixth Amendment right to counsel to all criminal prosecutions in state courts in which the defendant faced a loss of liberty through the Due Process Clause, holding that the right to counsel is a “fundamental safeguard[] of liberty” that is “essential to a fair trial.” Id. at 339-345.

2. Appointment of counsel is necessary in civil contempt proceedings to ensure that the sanction maintains its civil character and purpose
a. Civil contempt differs from criminal contempt principally in the “character and purpose” of the sanction. Gompers, 221 U.S. at 441; see also Hicks, 485 U.S. at 631; Shillitani v. United States, 384 U.S. 364, 368-370 (1966). The gravamen of civil contempt is its remedial and coercive character: incarceration is remedial, and thus civil, if it coerces the defendant to do the thing required by the underlying court order, for the benefit of the complainant. Gompers, 221 U.S. at 441; Maggio, 333 U.S. at 67-68; see also United States v. United Mine Workers, 330 U.S. 258, 302-304 (1947). Criminal contempt sanctions, in contrast, are punitive, intended to vindicate the authority of the court. Gompers, 221 U.S. at 441.

3. Fundamental principles of due process confirm that an alleged contemnor facing possible incarceration is entitled to appointment of counsel

iii. Respondent; Argument:
1. This Court lacks jurisdiction because this case is moot

a. This case became moot once Petitioner’s term of civil confinement expired

b. The challenged action will not evade review and is not likely to recur

2. The categorical right to counsel under the Sixth Amendment is limited to criminal prosecutions, not pro se child support enforcement proceedings

a. Potential loss of liberty does not turn a civil case into a criminal case

b. Child-support civil-contempt proceedings are not criminal prosecutions

c. Extending the Sixth Amendment right from criminal to civil cases would lead down a slippery slope

3. Due Process does not create a per se right to appointed counsel in all cases that may result in confinement, or even in all child-support civil-contempt proceedings

a. There is no automatic or presumptive right to counsel in all civil cases involving deprivation of liberty

b. Historic civil-contempt procedures enjoy a strong presumption of constitutionality and do not require a categorical right to appointed counsel to make them fundamentally fair

c. Even if it applied, the Mathews balancing test would not support a categorical right to counsel in all child-support civil-contempt proceedings

i. Fathers’ interests are adequately protected by straightforward Family Court procedures

ii. Mothers’, children’s and the government’s interests in fair, effective child-support enforcement would be disserved by appointing counsel for all nonpaying fathers

4. While Due Process provides for appointing counsel in exceptional cases where essential for a meaningful opportunity to be heard, neither a case-specific balancing-test claim not the acting Solicitor General’s novel suggestion of additional procedures is properly before this Court

iv. Respondent’s Reply Brief; Argument
1. This case is not moot

a. The controversy is capable of repetition

b. The issue in this case is highly likely to evade review

2. Turner was entitled to appointed counsel

a. Precedent holds that an indigent litigant facing incarceration is entitled to appointment of counsel

b. There is no basis for creating an exception to this Court’s right-to-counsel precedent for civil contempt proceedings that result in incarceration

c. A case-by-case approach to the right to counsel would not satisfy Due Process

d. Respondents’ slippery-slope arguments fail

v. Amicus Curiae Briefs For Petitioner --Amicus Curiae--legal Latin term that means “friend of the Court”; Amicus Briefs is then a brief filed by someone admitted to practice before the Court, not a party to the case,  who offers information to the Court not already offered in the briefs of the parties.  The filing of ACBs are governed by Supreme Court Rule 37 that sets forth time guidelines and disclosure requirements regarding monetary contributions to the preparation or submission of the brief.  Consent by the parties is required before an ACB is filed (except an ACB filed by federal/state/territory governments by its authorized law officer).
1.  American Bar Association: With nearly 400,000 members, the ABA is the leading national voluntary bar organization. Its members come from each of the fifty states, the District of Columbia, and the U.S. territories. Its membership is diverse, with attorneys in private law firms, corporations, nonprofit organizations, government agencies, and prosecutorial and public defender offices, as well as judges, legislators, law professors and law students.; argument:
a. A defendant facing incarceration for contempt should be provided counsel regardless of whether the proceeding is labeled “civil” or “criminal”.  “The line between civil and criminal contempt proceedings has become increasingly blurred, and thus cannot provide a useful basis for determining the right to counsel where personal liberty is at stake.”

b. Where an indigent defendant faces incarceration for contempt, the appointment of counsel promotes the fair and efficient administration of justice; Court proceedings must not only be fair, but appear to be fair; counsel enhances public confidence, increased satisfaction in legal outcomes, and respect for the justice system.
2. The Constitution Project:  The Constitution Project is an independent, not-for-profit think tank that promotes and defends constitutional safeguards and seeks consensus solutions to difficult legal and constitutional issues.; argument:

a. The Court has already recognized that indigent defendants in a civil action have a right to appointed counsel when loss of liberty is at stake; Lassiter v Dept of Social Services, 452 U.S. 18 U.S. 1981) at 26-27:  “The Court’s precedents speak with one voice about what “fundamental fairness” has meant when the Court has considered the right to appointed counsel, and we thus draw from them the presumption that an indigent litigant has a right to appointed counsel only when, if he loses, he may be deprived of his physical liberty.  It is against this presumption that all the other elements in the due process decision must be measured.”;  resolving this case in favor of Mr. Turner’s position will clarify the standard to the minority states;  bring all the states together under the same constitutional umbrella;
i. “fundamental fairness” requires counsel to be made available absent the defendant’s specific waiver of the right in any proceeding that results in loss of liberty
ii. Each of the minority states has either barred any right to appointed counsel in civil contempt actions entirely or has established a case-by-case procedure that effectively bars the right to appointed counsel
iii. It is illogical for the minority states to require counsel for defendants charged with misdemeanors per Argersinger (407 U.S. 26 (1972)—6th amendment) but to not abide by Lassiter when defendants are charged with civil contempt and subject to incarceration
b. The minority states wrongly assume that indigent civil contemnors “hold the key to the cell door” precluding any need for counsel; (SC, FL, GA—no right to counsel in civil actions; NH, NM, and NV, case by case)—place a double burden on NCP; has to show inability to pay and act pro se (prepare defense; understand procedure; do an evidentiary hearing); this group had a Right to Counsel Committee that spent 4 years investigating the right as applied; found de facto debtor’s prisons
3. Elizabeth G. Patterson and South Carolina Appleseed Legal Justice Center: Amicus curiae Elizabeth G. Patterson is the former State Director of the South Carolina Department of Social Services, the agency that administers the child support enforcement program in South Carolina. After heading that agency for four years, in 2003 she returned to the faculty of the University of South Carolina School of Law, where she has been a Professor of Law since 1980. Professor Patterson specializes in child and family law issues, and her scholarship has focused extensively on federal and state child support enforcement programs and their impact on low-income noncustodial parents. She has conducted both empirical and scholarly research on South Carolina’s child support enforcement system, some of which is discussed in this brief. Amicus curiae South Carolina Appleseed Legal Justice Center (“SC Appleseed”) has engaged in advocacy and education for over twenty years aimed at ensuring that South Carolina legislation addresses the interests of the underprivileged. argument:
a. SC’s CS civil contempt system creates a high risk that indigent parents will be incarcerated despite their inability to pay the ordered support
i. Observations of hundreds of civil contempt hearings in sc suggest that many indigent obligors risk being incarcerated for contempt despite their inability to pay
ii. The observed hearings showed that parent-debtors without counsel were held in contempt more than twice as often as those represented by counsel
iii. The observed hearings showed that parent-debtors needed counsel to navigate the system and present their available defenses
b. Providing counsel should save SC and its counties money and better ensure that children receive needed financial support
i. The cost of detaining cs obligors is staggering
ii. Incarceration creates a counterproductive cycle of nonpayment and contempt and precludes implementation of more efficient, constructive alternatives
iii. Incarceration negatively affects noncustodial family relationships
c. Quoted Johnson v Zerbst, 304 US 458 (1938) at 462:  there is an “obvious truth that the average defendant does not have the professional legal skill to protect himself when brought before a tribunal with power to take his life or liberty.”  Still true in SC from a 2010 observational study of SC (2010 Patterson Study) 
i. 13 counties; 326 ncps; (67% black, 30% white, 3% other/unk; 12% women); < 4% had counsel; Ncps who appeared without counsel were held in contempt more than 2x as often as those represented by counsel;
overall contempt rate was almost 133/326  (41%); 36 (11%) were continued, 157 (48%) were found not in contempt; so  ; of those 133 were found in contempt --
ii. Over 98% of parents held in willful contempt were not represented by counsel
iii. At least 95% of all contemnors where incarcerated; average sentence imposed was 3 months; average purge was $1,100.00
iv. Over 75% contemnors (101/133) testified that they were presently or previously unemployed or having difficulty finding work; 
v. Average length of hearing:   3 minutes; 
vi. In several counties:  courts imposed identical sentences based on the purge amount, for almost every ncp—suggests no inquiry based on the individual ncp’s circumstances or ability to pay 
vii. SC jail population:  poll of sheriffs in 2005 and 2009:  13-16% of total jail population was ncp’s for civil contempt—called it a modern day debtor’s prison
viii. Argued that more counsel = less incarceration = less cost to State of SC; 
ix. Incarceration leads to loss of income, leads to additional findings of contempt
x. Incarceration negatively affects the ncp’s relationship with children—breaks down the family unit; pits cp against ncp even when state brings the case
xi. Ended with Powell v. Alabama, 287 US 45, at 68 (1932):  “the right to be heard would be, in many cases, of little avail if it did not comprehend the right to be heard by counsel.”
4. Center for Family Police and Practice : The Center for Family Policy and Practice (“Center”) is a nonprofit public policy organization that focuses on the nationwide impact of national and state welfare programs, fatherhood initiatives, and child support policy on parents and their children who frequently navigate the family and social welfare systems without legal representation.. argument:
a. Incarceration of indigent parents for non payment of cs does not promote the goals of CSE
i. Earlier cs reforms targeted “deadbeat dads”—those with the ability to pay, gut unwilling to do so—in order to improve the economic condition of poor children and to recoup government welfare costs
ii. The current cs system does not adequately protect against poor ncps being ordered to pay more support than they can afford
1. Imputing of income
2. Reimbursement of costs
3. Failure to provide downward adjustments
iii. The vast majority of cs debt in the US is owed by destitute ncps who lack he means to pay
iv. The poorest npcs are most likely to face incarceration for nonpayment through the civil contempt process, even though such harsh enforcement measures were developed with “deadbeat dads” in mind
b. Recognition of a right to counsel in civil contempt proceedings that could result in incarceration would not burden the effectiveness of the cse system
5. National Association of Criminal Defense Lawyers / Brennan Center for Justice / National Legal Aid and Defender Association / Southern Center for Human Rights / ACLU  The National Association of Criminal Defense Lawyers (“NACDL”) is a nonprofit professional bar association that works on behalf of public and private criminal defense attorneys and their clients. The Brennan Center for Justice at New York University School of Law (“Brennan Center”) is a non-partisan public policy and law institute that focuses on fundamental issues of democracy and justice.  The National Legal Aid and Defender Association (“NLADA”) is a nonprofit corporation that seeks to secure equal justice by supporting excellence in the delivery of public defense and civil legal aid services to those who cannot afford counsel; The Southern Center for Human Rights (“SCHR”) is a non-profit, public interest law office that is dedicated to enforcing the civil and human rights of people in prisons, jails, and other criminal justice institutions in Georgia and Alabama. The American Civil Liberties Union (“ACLU”) is a nationwide, nonprofit, nonpartisan organization with more than 500,000 members dedicated to the principles of liberty and equality embodied in the Constitution and this nation’s civil rights laws.  argument:
a. Providing counsel to an indigent individual in a civil contempt hearing is essential to prevent wrongful incarceration
i. Indigent parents facing contempt proceedings encounter significant obstacles that especially necessitate the assistance of counsel
1. Alleged contemnors are frequently indigent
2. Indigent parents facing contempt charges often lack the basic skills necessary to defend themselves in court
ii. Representation by counsel in necessary to ensure that a contempt proceeding does not result in wrongful incarceration
1. The defense of a contempt charge for non-payment of child support is complex
2. Significant evidence suggests that alleged contemnors frequently have meritorious inability-to-pay defenses
3. The experience of indigent parents in GA demonstrates the harm caused by the failure to provide court-appointed counsel
4. Wrongfully incarcerating non-custodial parents who simply cannot pay does not serve the goals of contemnor and visits serious, harmful consequences on the contemnor, his or her family, and the state
5. Evidence demonstrates that the presence of counsel helps to ensure that only those persons who willfully refuse to pay child support will be incarcerated
iii. A clear ruling that counsel is required for all indigent alleged contemnors facing incarceration is necessary to prevent wrongful incarcerations and ensure due process

iv. Providing counsel to indigent alleged contemnors facing incarceration will not impose a significant burden on the states

v. **gave some examples of ncp’s in incarcerated in GA that sound awful

vi. **gave process in NC of the NC Office of Indigent Defense Services, Department of Parental Representation

vii. **Lawyer-for-the-day—present in court for the ncp’s

viii. **argued that counsel present is more efficient for the Court, in that only relevant issues are brought before the court 
6. Legal Aid Society of the District of Columbia / Children’s Law Center / DC Appleseed Center for Law and Justice / The National Law Center of Homelessness & Poverty; The Legal Aid Society of the District of Columbia (“Legal Aid”) was formed in 1932 to provide civil legal aid to individuals, families, and communities in the District who could not otherwise afford to hire a lawyer, as well as to encourage measures by which the law may better protect and serve their needs.  Children’s Law Center is the largest non-profit legal services organization in the District of Columbia and the only organization that provides comprehensive representation specifically on behalf of children. DC Appleseed Center for Law and Justice (“DC Appleseed”) is a nonprofit organization dedicated to solving pressing public policy problems facing the District of Columbia area. The National Law Center on Homelessness & Poverty (“The Law Center”) is a nonprofit organization based in Washington, D.C. It was founded in 1989 with the mission to prevent and end homelessness by serving as the legal arm of the nationwide movement to end homelessness.  Argument:
a. There is a high risk of error when indigent parents are held in civil contempt and incarcerated for failure to pay child support
i. Individuals who fail to make child support payments often lack the resources and skills necessary to make required payments
ii. Indigent parents are often unable to present a cogent defense in civil contempt proceedings without the assistance of counsel
b. Providing counsel in civil contempt proceedings enhances the fairness and efficiency of child support enforcement
i. Guaranteeing counsel in civil contempt proceedings benefits all participants in the child support system
ii. Providing counsel to alleged civil contemnors will not prejudice unrepresented custodial parents
c. Resource constraints do not justify denying the right to counsel
vi. Amicus Curiae Briefs for Respondents
1. Senators DeMint, Graham, Johanns and Rubio.  This case concerns the procedural protections afforded to noncustodial parents in state civil contempt proceedings to enforce child support obligations. South Carolina’s child support enforcement program—like the programs in every state—is part of a comprehensive federal-state partnership first implemented by Congress in 1974, Pub. L. No. 93-647, § 101(a), 88 Stat. 2351 (42 U.S.C §§ 651 et seq.) (adding Title IV-D to the Social Security Act). Approximately ten years after implementing the program, Congress enacted the Child Support Enforcement Amendments of 1984. Pub. L. No. 98-378, 98 Stat. 1305. This legislation requires states to deduct unpaid child support from delinquent parents’ tax refunds, allows liens to be imposed on delinquent parents’ property, and compels employers to withhold child support from delinquent parents’ pay. Id. § 3(b) (codified as amended at 42 U.S.C. § 666 (2006)). Amici curiae are Senators Jim DeMint and Lindsey Graham of South Carolina, Senator Mike Johanns of Nebraska, and Senator Marco Rubio of Florida. As members of Congress, amici have a substantial interest in preserving the congressional choices and compromises that created the comprehensive federalstate partnership regulating child support enforcement nationwide. Argument:
a. The right to counsel exists to prevent wrongful conviction for criminal offenses and is limited to criminal proceedings

i. Did assume that Pas are not involved in civil contempt proceedings

ii. It would cause disparity and cps would be forced to hire counsel

iii. ?May incentivize not paying cs, so that a proceeding is held and counsel appointed to have debt reduced?

b. Civil contempt with the treat of incarceration is a highly-effective enforcement tool that states will no longer be able to use if it is encumbered with the right to counsel
i. New Jersey:  state supreme court held that there is a right to appointed counsel in cs civil contempt cases, and now, if a ncp is found indigent, they release him and cannot use cc because there is no money to pay for that counsel and no pro bono; 

c. The court should decline to overrule long-settled precedent distinguishing between civil and criminal contempt

i. Case law states that Due Process Clause does not prevent State from using a rebuttable presumption of ability to pay as long as ncp would purge the contempt finding by paying off the arrearage (non-punitive, non-criminal) 
2. Law Professors Benjamin Barton and Darryl Brown --Amici are scholars who have researched solutions for providing effective assistance to indigent litigants. Amici have studied methods for improving the institutions and institutional actors involved in the judicial system to enhance the efficacy of such proceedings for pro se litigants. Their findings are relevant to the questions facing this Court. Argument:

a. Appointing counsel for contemnor fathers facing unrepresented mothers in child support enforcement proceedings does not enhance the fair and efficient administration of justice; Gideon v. Wainwright, 372 U.S. 335 (1963)
i. Implementing basic procedural forms for pro se litigants can satisfy requirement for due process at less cost than by appointing counsel
ii. Prof. Barton explains, “[t]oo often, access to justice only means access to lawyers. Rather than seeing the plight of the poor as an opportunity to fund more lawyers, we should see it as an opportunity to make American law simpler, fairer, and more affordable.” Against Civil Gideon (and for Pro Se Court Reform), 62 Fla. L. Rev. 1227  (2010)

iii. Attacked Patterson’s study regarding the difference in outcome of hearings based on the status of represention; the cases she talked about where the ncp was represented and half as likely to be found in contempt included ncps that had attorneys for the workers comp case or the disability case—independent reasons to find ncp not in contempt
iv. “Given the straightforward nature of child support enforcement proceedings, and the relative balance of resources between the parties, adding lawyers may do little more than increase the contentiousness and prolong the duration of the proceeding.” ACB at 18
b. Extending Gideon to civil contempt proceedings such as this one will frustrate the principals and purpose of Gideon itself by drawing resources away from those criminal defendants who benefit the most from the appointment of counsel

i. Extending Gideon will burden the already strained public defender system
ii. Examining indigent defense budgets at the state and local level, Prof. Hashimoto found that while the total number of cases has risen between 100 and 200 percent since 1982, budgets for indigent defense have increased only 50 to 75 percent. See Hashimoto, 49 Wm. & Mary L. Rev. 461, 486-87 (2007). 
iii. Specifically, Prof. Hashimoto found that federal pro se misdemeanor defendants achieve better results than represented defendants in all categories of cases other than DUI. And pro se federal misdemeanor defendants fared better than their represented counterparts in the sentencing process. Prof. Hashimoto concludes that “the empirical evidence suggests that counsel in misdemeanor cases do not typically provide significant benefits to many of their clients.” Erica J. Hashimoto, The Price of Misdemeanor Representation, 49 Wm. & Mary L. Rev. 461, 461 (2007) (emphasis added). “Indeed, pro se misdemeanor defendants in federal court appear both to have lower conviction rates and to receive more favorable sentencing outcomes than represented misdemeanor defendants.”
iv. Lara:  it has been argued that indigent hearing finding indigency = a mandatory finding of inability to pay; there are ncp’s that can afford to pay support per month that cannot afford to hire an attorney for $1,500 down, so that is not a fair distinguisher—does it support the notion that these hearings should be totally pro se?
1. States (TX, AL, AZ, CO, FL, HA, ME, MS, NH, SC, UT, VA, and WY) Petitioner Michael Turner invites this Court to create a constitutional right to appointed counsel in civil-contempt proceedings. Although many of the amici States already provide appointed counsel to civil contemnors, the amici States have a substantial interest in defending their constitutionally protected prerogatives under the Tenth Amendment. These include the right to control their own fiscs by deciding whether and when to allocate funds for appointed counsel in cases outside the “criminal prosecutions” enumerated in the Sixth Amendment.  Argument:
c. The Writ should be dismissed because Turner’s Case is moot

i. Turner cannot satisfy the “Capable of Repetition” Doctrine by proclaiming his intent to willfully defy a child –support order or assuming that the state courts will erroneously hold him in civil contempt if he is unable to pay
1. parties may not keep a moot dispute alive by promising to violate their legal obligations, or by indulging assumptions that state officials will violate or misapply state law. 
2.  6th A:  only criminal actions have right to counsel; In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

3. 14th A:  DPC talks about appointed counsel for 6th A (criminal); All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
4. 10th A:  state’s right to decide when to offer appointed counsel outside 6th A; The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.
1. Scott v. Illinois, 440 U.S. 367, 373-374 (1979) (“We therefore hold that the Sixth and Fourteenth Amendments to the United States Constitution require only that no indigent criminal defendant be sentenced to a term of imprisonment unless the State has afforded him the right to assistance of appointed counsel in his defense.”)
ii. Turner cannot satisfy the “Capable of Repetition” Exception to Mootness unless he established that he will be unable to retain pro bono counsel in future civil-contempt proceedings

d. The constitutional right to appointed counsel extends only to “criminal prosecutions,” not civil proceedings
i. The amici States also oppose Turner’s efforts to constitutionalize a right to appointed counsel in civil contempt proceedings because it will open the door for litigants and courts to extend Gideon to habeas corpus proceedings and other civil proceedings that raise the specter of confinement.

e. The relaxed procedures of the South Carolina Family Courts present to need for appointed counsel in the broadest category of cases

i. FamCt Rules require courts to admit unauthenticated doctor’s notes, wage statements, other financial documents

ii. Deviate from SC civil procedure, in that ncps must get notice of every hearing; failure to answer does not admit; allow leading questions; prohibit jury trials

iii. Rules encourage informal discovery

iv. Judges handle all questions

vii. Amicus Curiae Briefs for Reversal
1. United States of America
a. The Court has jurisdiction to review the decision of the South Carolina Supreme Court

b. The absence of adequate procedures necessary to secure an accurate adjudication of civil contempt violated due process

i. Confinement for civil contempt is permitted only when the contemnor is presently able to comply with the underlying order

ii. The Family Court’s procedures were inadequate to ensure an accurate determination of present ability to pay 
iii. Due Process can be satisfied by a variety of procedures intended to assure an accurate determination of present ability to pay in a civil contempt proceeding

1. Courts can comply with Due Process by providing a meaningful opportunity for an alleged contemnor to establish his present ability to pay

2. There is no basis for an inflexible right to counsel rule in civil contempt proceedings

e. Oral Arguments
f. Law Considered (Mike)
g. Holdings and Dissent (Mike, holding; Lara, Dissent)
i. 6th Amendment

ii. Due Process Clause

1. Distinct factors

iii. Right to Counsel for indigent in civil contempt actions for the non-payment of child support 
iv. Dissent:  Justice Thomas, J Scalia, CJ Roberts, J Alito

1. The Due Process Clause of the Fourteenth Amendment does not provide a right to appointed counsel for indigent defendants facing incarceration in civil contempt proceedings. Therefore, I would [*2521]affirm. Although the Court agrees that appointed counsel was not required in this case, it nevertheless vacates the judgment of the South Carolina Supreme Court on a different ground, which the parties have never raised. Solely at the invitation of the United States as amicus curiae, the majority decides that Turner's contempt proceeding violated due process because it did not include "alternative procedural safeguards." Ante, at 15. Consistent with this Court's longstanding practice, I would not reach that question.
a. Although the Sixth Amendment secures a right to "the Assistance of Counsel," it does not apply here because civil contempt proceedings are not "criminal [**468]prosecutions." U. S. Const., Amdt. 6; see ante, at 8. Moreover, as originally understood, the Sixth Amendment guaranteed only the "right to employ counsel, or to use volunteered services of counsel"; it did not require the court to appoint counsel in any circumstance. Padilla v. Kentucky
b. But if the Due Process Clause created a right to appointed counsel in all proceedings with the potential for detention, then the Sixth Amendmentright to appointed counsel would be unnecessary. Under Turner's theory, every instance in which the Sixth Amendment guarantees a right to appointed counsel is covered also by the Due Process Clause. TheSixth Amendment, however, is the only constitutional provision that even mentions the assistance of counsel; the Due Process Clause says nothing about counsel. Ordinarily, we do not read a general provision to render a specific one superfluous.

c. After countless factors weighed, mores evaluated, and practices surveyed, the Court has not determined that due process principles of fundamental fairness categorically require counsel in any context outside criminal proceedings. See, e.g., Lassiter v. Department of Social Servs.of Durham Cty., 452 U. S. 18, 31-32 (1981); Wolff v. McDonnell,418 U. S. 539, 569-570 ([**470]1974); see also Walters v. National Assn. ofRadiation Survivors, 473 U. S. 305, 307-308, 320-326 (1985); Goss v.Lopez, 419 U. S. 565, 583 (1975). Even when the defendant's liberty is at stake, the Court has not concluded that fundamental fairness requires that counsel always be appointed if the proceeding is not criminal.[fn2]See, e.g., Scarpelli, supra, at 790 (probation revocation); Middendorf v. Henry, 425 U. S. 25, 48 (1976) (summary court-martial); Parham v. J. R., 442 U. S. 584, 599-600, 606-607, 610, n. 18 (1979) (commitment of minor to mental hospital); Vitek v. Jones,445 U. S. 480, 497-500 (1980) (Powell, J., controlling opinion concurring in part) (transfer of prisoner to mental hospital). Indeed, the only circumstance in which the Court has found that due process categorically requires appointed counsel is juvenile delinquency proceedings, which the Court has described as "functionally akin to a criminal trial."Scarpelli, supra, at 789, n. 12 (discussing In re Gault, supra); seeante, at 9.

2. The majority agrees that the Constitution does not entitle Turner to appointed counsel. But at the invitation of the Federal Government asamicus curiae, the majority holds that his contempt hearing violated the Due Process Clause for an entirely different reason, which the parties have never raised: The family court's procedures "were in adequate to ensure an accurate determination of [Turner's] present ability to pay." Brief for United States as Amicus Curiae 19 (capitalization and boldface type deleted); see ante, at 14-16. I would not reach this issue.

a. Accordingly, it is the wise and settled general practice of this Court not to consider an issue in the first instance, much less one raised only by an amicus. See this Court's Rule 14.1(a) ("Only the questions set out in the petition, or fairly included therein, will be considered by the Court"); Adarand Constructors, Inc. v. Mineta, 534 U. S. 103, 110 (2001) (per curiam) ("[T]his is a court of final review and not first view" (internal quotation marks omitted)); United Parcel Service, Inc. v.Mitchell, 451 U. S. 56, 60, n. 2 (1981) (declining to consider an amicus' argument "since it was not raised by either of the parties here or below" and was outside the grant of certiorari).

3. For the reasons explained in the previous two sections, I would not engage in the majority's balancing analysis. But there is yet another reason not to undertake theMathews v. Eldridge balancing test here. 424 U. S. 319 (1976). That test weighs an individual's interest against that of the Government. Id., at 335 (identifying the opposing interest as "the Government's interest");Lassiter, 452 U. S., at 27 (same). It does not account for the interests of the child and custodial parent, who is usually the child's mother. But their interests are the very reason for the child support obligation and the civil contempt proceedings that enforce it.

a. When fathers fail in their duty to pay child support, children suffer

b. The interests of children and mothers who depend on child support are notoriously difficult to protect

c. That some fathers subject to a child support agreement report little or no income "does not mean they do not have the ability to pay any child support."

d. Because of the difficulties in collecting payment through traditional enforcement mechanisms, many States also use civil contempt proceedings to coerce "deadbeats" into paying what they owe.

4. I would affirm the judgment of the South Carolina Supreme Court because the Due Process Clause does not provide a right to appointed counsel in civil contempt hearings that may lead to incarceration. As that is the only issue properly before the Court, I respectfully dissent.

3. After Turner v. Rogers (Lara)
a. Negative Treatment
i. State v. Stone, 2012 WL 12376 (165 Wash.App. 796, 268 P.3d 226) (Wash.App. Div. 2 Jan 04, 2012)
1. Facts:  Stone was defendant in WA state enforcement proceedings for his failure to pay $3,000.00 “legal financial obligations” (LFO) after D’s sentence for possession of a controlled substance and 2nd degree theft.  D was sentenced jail time; prosecutor represented the State
2. Analysis
a. Proceedings were criminal—right to counsel

b. WA has WA SC law that says whenever incarceration is possible, so is the right to appointed counsel, in civil contempt child support hearings; Turner says no DP automatic right to counsel

c. But the Turner court specifically stated that it was not addressing “civil contempt proceedings where the underlying child support payment is owed to the State,” observing that “[t]hose proceedings more closely resemble debt-collection proceedings” where “[t]he government is likely to have counsel or some other competent representative.” 131 S.Ct. at 2520. 
3. Held

a. D had a due process right to counsel in proceedings, triggered by criminal sentence and threat of incarceration and 

b. Trial court violated due process by imposing jail time without inquiring into D’s ability to pay and without making a finding of his willful failure to pay

4. IV-D Policies and Incarceration (Susan)
a. Response of Child Support Program
b. Reconciling incarceration with family-centered child support services (the bubble chart)
c. Can you rely on the US SC decision?
5. What does your state do? (Susan leads; All)
a. Civil Contempt
i. Pleadings, Notice
ii. Evidence
iii. Counsel—454.521? no attorney client relationship
iv. Any changes planned since Turner v. Rogers?
v. Civil Contempt Codified
6. Civil Contempt vs. Criminal Non-Support (All)
a. South Carolina
b. Indiana
c. Missouri
i. Smith v. Kintz, 245 S.W.3d 257
1. Procedural due process “requires that one charged with contempt of court be advised of the charges against him, have a reasonable opportunity to meet them by way of defense or explanation, have the right to be represented by counsel, and have a chance to testify and call other witnesses in his [or her] behalf, either by way of defense or explanation.” Cheatham v. Cheatham, 101 S.W.3d 305, 309 (Mo.App. E.D.2003)( citing Hunt v. Moreland, 697 S.W.2d 326, 328–29 (Mo.App. E.D.1985))( quoting In re Green's Petition, 369 U.S. 689, 691–92, 82 S.Ct. 1114, 1116, 8 L.Ed.2d 198 (1962)). In the case of indirect contempt, civil or criminal, unless the trial judge predetermines the nature of the infraction is of insufficient gravity to warrant the imposition of imprisonment if the accused is found guilty, the unrepresented accused must be advised of his or her right to counsel and, absent a knowing and intelligent waiver thereof, be given adequate opportunity to obtain representation. Cheatham, 101 S.W.3d at 309. If the accused is determined to be indigent, counsel must be appointed before any critical stage of the contempt proceeding. Id.
2. “An order of incarceration cannot be upheld if the unrepresented accused is not advised of his right to counsel and in the absence of representation by counsel or a knowing and intelligent waiver of counsel.” Persky v. Persky, 96 S.W.3d 910, 914 (Mo.App. E.D.2003).
ii. State ex rel. Family Support Div.-Child Support Enforcement v. Lane, 313 S.W.3d 182, 187; holdings:
1. father could not have waived the right to counsel where he was never advised of right to appointed counsel, and

2. (2) where father faced jail time, failure to advise him of right to appointed counsel was a violation of due process.

d. Delaware
e. Who signs the pleadings?
f. Do we act differently in Court if the arrears are owed to the State?
7. QUESTIONS / DISCUSSION
a. Audience Participation
8. Contact Information
a. Michael McAlexander, Chief Deputy, Allen County, PA Office, Fort Wayne, Indiana, Michael.mcalexander@acpao.org
b. Lara Fors , Director, Springfield Regional Prosecutors’ Child Support Office, Springfield MO, Lfors@greenecountymo.org
c. Susan Paikin, Senior Associate, Center for the Support of Families, Newark, DE, spaikin@csfmail.org
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