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WHAT WE'LL LEARN

* Goals

* Chapters

* Players

* Automatic stay

* |V-D enforcement

* Filing appearances and claims
* Bankruptcy remedies

e Effect of a discharge injunction




Goals of Modern Bankruptcy

e Debtor’s “fresh start”

* Equitable division of
property

 Rehabilitation of
business debtor




Common Chapters for Filing Bankruptcy

* Ch. 7 - Liquidation

* Ch. 11— Business reorganization and
high-debt individuals

* Ch. 12— Family Farmers & Fisherman

* Ch. 13 — Individual Reorganization




Chapter 7 - Liquidation

e Estate = non-exempt property
when bankr is filed
(does NOT include future
income)

* Trustee collects / sells assets to
pay off creditors

* 90-day process from start to
finish




Chapter 13 - Reorganization

e Estate = non-exempt property when
bankr is filed PLUS future income

* Debtor proposes a plan
* Creditors and trustee may object

e Confirmed plan is binding on all
parties

e Usually 3-5 years, maybe longer
(COVID)




The Players

e Judge

* U.S. Trustee
e Ch. 7 trustee
 Ch. 13 trustee
 Debtor

* Creditors

e Attorneys & others HOW YOU DOIN’?




The Judge

* Appointed by U.S. Court
of Appeals

e 14-Year term




U.S. Trustee

* QOversees administration of
bankruptcy cases and private trustees

* Broad administrative and regulatory
authority

* Mission = promote integrity and
efficiency of bankruptcy system

* Executive Office in DC, 21 regions
with 90 field offices nationwide




Chapter 7 Trustee

e Usually a private attorney

* Appointed by U.S. Trustee to a
rotation

e Job = liquidate debtor's
nonexempt property and pay
off creditors




Chapter 13 Trustee

e Standing trustee

* Appointed by U.S. Trustee to a
rotation

* Job =receive debtor's monthly
payments and distribute to
creditors on a payment plan




Debtor

* A person or entity that owes
money to a creditor

 The person or entity that has
filed for bankruptcy relief

e Spouses may be joint debtors




Creditor

e A person or entity to whom
the Debtor owes money

* A person or entity that has a
claim against the Debtor




Attorneys and Others

Debtor’s attorneys
Creditor’s attorneys

Trustee staff attorneys and staff

IV-D attorneys and staff




Fundamentals

Child support is nondischargeable
* Even if owed to the state

Child support = priority claim

Ch 7 — paid in front of other debts

Ch 13 — Pre-petition arrearage must
be paid in full by end of Ch. 13 plan,
unless:

* Obligee consents or

* Arrearage is owed to the state




CHAPTER 13 TIMELINES

Plan must be filed within 14 days of bankr petition
Debtor must start paying trustee w/in 30 days of bankr petition

Trustee holds payments until plan is confirmed

Child support creditors have six months to file claims




THE AUTOMATIC STAY - § 362

STAY!!




AUTOMATIC STAY BEGINS

Stay begins automatically when bankruptcy petition is filed
* Most actions are STAYED; transactions are VOID
* Even if you didn’t have notice
* Innocent violations = actions still void, but no sanctions

* Willful violations = contempt, fines, trouble

* Seek relief from stay (even for comfort, if unsure)




AUTOMATIC STAY ENDS

Actions against the debtor (e.g., contempt):
* At earlier of discharge, dismissal or case closure
Actions against estate property (e.g., foreclosure)
 When property is no longer estate property, e.g.,

* Trustee abandons estate property

e Bankr case closes




AUTOMATIC STAY ENDS

Ch. 7 —apprx. 90 days

Ch. 13 — could be 5 years, even 7 years (COVID)




AUTOMATIC STAY VS.
BINDING EFFECT OF A CONFIRMED PLAN




AUTOMATIC STAY VS.
BINDING EFFECT OF A CONFIRMED PLAN

BAPCPA exemptions to automatic stay:
* Income withholding
* License suspension
* Credit reporting
* Tax refund offset

* Medical support enforcement




AUTOMATIC STAY VS.
BINDING EFFECT OF A CONFIRMED PLAN

Violating confirmed plan =
* Contempt
* Fines

* Other sanctions
DON’T RELY ON EXEMPTIONS TO AUTOMATIC STAY (CH. 13)
* |f necessary, object to the plan




ACTIONS ALLOWED / PROHIBITED




AR VAN 0] 4

* Establish Paternity

e Establish Support

* Modify Support

* |Initiate or Continue with Criminal Proceedings




NEVER OK
(Without bankruptcy court permission)

* Contempt actions
* |[nitiate liens on estate property
* Foreclose on estate property

* Suspend / revoking passport

 Demand letters for pre-petition debt




SOMETIMES OK

* Income withholding

* License suspension

* Credit reporting

* Tax refund interception

* Enforcing medical support order




SOMETIMES OK --- DEPENDS ON:

* Ch. 7 — Always OK

*Ch. 13 -

* Ok up to plan confirmation

* Probably NOT OK after confirmation

* When in doubt - seek bankr court permission




OTHER ENFORCEMENT REMEDIES




OTHER ENFORCEMENT REMEDIES
Charging Interest —

* |nterest OK if already in child support order

 Not OK to obtain post-petition interest order
in Ch 13 cases

Discovery —

* OK for establishing paternity or support, or
for modifying support

* Not OK for seeking info for contempt




OTHER ENFORCEMENT REMEDIES

Passport Suspension —

* Not OK to suspend while in bankruptcy

* |f already suspended, no requirement to give it back

* But do not negotiate lump sum for release to
liquidate pre-petition arrearage




OTHER ENFORCEMENT REMEDIES

Probation Revocation / Payment of restitution —
 OK if purpose is to rehabilitate NCP

* Not OK if purpose is to collect the debt

QDRO —
 OK if pension plan is subject to ERISA’s anti-assignment

rule

* Not OK if pension plan is not subject to ERISA’s anti
assignment rule




OTHER ENFORCEMENT REMEDIES

Renewal of Judgments —
 OK if merely to preserve status quo
 Not OK if intended to create, perfect or
enforce a lien against estate property

UIFSA Registration of Foreign Support Order —
e Ok if registration is to modify
* OK if mere registration without enforcement
* Not OK to enforce following registration




OTHER ENFORCEMENT REMEDIES

Worker’s Compensation —

* Not OK—same as lien on estate property




MANAGING AUTOMATED ENFORCEMENT




MANAGING AUTOMATED ENFORCEMENT

Early - Systematically suppress automated enforcement when
notified of bankruptcy

* Suppress all actions, even those that are not stayed
* Legal safety

Late - Suppress when actions are prohibited by confirmed plan
* Examples: |/W for pre-petition arrears, tax offset
* Greater collections




MANAGING AUTOMATED ENFORCEMENT
Set Reminders / Alarms / Calendars




MANAGING AUTOMATED ENFORCEMENT
Keep a log




CONVERSION FROM ONE CHAPTER TO ANOTHER

e Cases can get converted from one
chapter to another

* From 13 to 7 eliminates limitations
of confirmed plan

* From 7 to 13 —imposes plan
limitations upon confirmation

* No need to file new appearance
 No need to file new claim(s)




APPEARING IN BANKRUPTCY CAUSE




APPEARING IN BANKRUPTCY CAUSE - PROS

e Get notified of all actions, motions, etc.
* Includes DSO notice when requesting discharge

* Allows you to file motions, objections, etc.

* Others know how to contact you
* Facilitates communication with attys, trustee, etc.
* Allows you to better manage your child support case
* May help alleviate issues or actions against you




APPEARING IN BANKRUPTCY CAUSE - CONS

* Waive sovereign immunity
* Inbox bombarded with emails, notices from the court

* Requires organization and diligence to stay on top of a
large case load

* Significant data input into child support systems

* But modern child support systems may send you alerts to
keep you on track




WHEN TO FILE AN APPEARNCE - Form B 2810

File early - when notified of bankr action (Ch 13 only)
- keeps you informed
- saves you SS for downloading plan and other docs
- let’s everyone know IV-D is involved
- keeps you apprised of deadlines to file objections, etc

Ok to file late —
- keep tabs on the case
- get notified of applications for Ch 13 discharge




HOW TO FILE AN APPEARNCE - Form B 2810

Required information —
 Name of Debtor(s), cause number and court
* Arrears amount — as of bankruptcy filing date
» Specify amount owed to CP / State, if both

Best practice
* Include name(s) of obligee(s)
* Include child support case number(s)




EXAMPLE
(certificate of service not shown)

If some / all arrearage is assigned,
specify amounts




IF NO APPEARNCE

* Suppress manual and automated enforcement as needed

* Advise custodial parent of remedies, advisement to seek
counsel (see lllinois example)

* Monitor bankruptcy case

* Reinstate enforcement when bankruptcy case closes




FILING A PROOF OF CLAIM




FILING A PROOF OF CLAIM — PROS (1 of 3)

e Clarifies records of all debts owed

* Trustee includes child support in determining plan
feasibility

* Buttresses later-filed motions, e.g., MTD, relief from stay,
obj to discharge and/or confirmation

* Allows ability to file amended claim




FILING A PROOF OF CLAIM — PROS (2 of 3)

* Trustee manages payment compliance
* Trustee Ensures full payment over the life of the plan
* Trustee files MTD, objections to confirmation and discharge

* Trustee prefers claims to stay informed

* Debtor may prefer to stretch out payments




FILING A PROOF OF CLAIM - PROS (3 of 3)
e Technically, payments required “through the plan.” § 1322

* Trustees may allow “direct” payments outside the plan
* Debtors often prefer this to avoid trustee fees

* You must monitor compliance

* But at least plan reflects the arrearage




FILING A PROOF OF CLAIM — CONS (1 of 2)

 “If it ain’t broke, don’t fix it.”

* May prolong liquidation of pre-petition debt

* Requires suppressing |/W and careful case monitoring




FILING A PROOF OF CLAIM — CONS (2 of 2)

* May prevent bankruptcy itself — which may impede
collections

* More paperwork to complete and file

* May anger debtor’s attorney — imposes trustee fees




HOW TO COMPLETE A POC - Form B 410 (1 of 9)

Enter Debtor (and co-
debtor, if any)

Enter court
(use dropdown list)

Enter full court cause
number




HOW TO FILE A POC - Form B 410 (2 of 9)

Line 1 — Creditor = Obligee (or
support enforcement agency)

Line 2 — Claim acquired from
someone else - NO

Line 3 — Send notice to

enforcement agency; Send
payments to SDU




HOW TO FILE A POC — Form B 410 (3 of 9)

Line 4 — Amended claim?
[ 1yes [ I No

Line 5 — check to see if obligee

(or another agency) has filed a
separate claim




HOW TO FILE A POC — Form B 410 (4 of 9)

Line 6 — use child support case
number, not obligor’s SSN

* Important where obligor
has multiple child support
cases

* File multiple claims

* Use unique account
number for each case




HOW TO FILE A POC — Form B 410 (5 of 9)

Line 7 — Claim amount

 |f balance includes interest,
attach calculation

* Arrearage as of date
bankruptcy was filed (pre-
petition debt)

e Claim amount must match
amount placed on Line 12




HOW TO FILE A POC — Form B 410 (6 of 9)

Line 8 — Basis for Claim —
“child support arrearage”

e State whether arrearage
is owed to CP, State, or

both

e Specify how much is
owed to each




HOW TO FILE A POC — Form B 410 (7 of 9)

Line 9 — Is claim secured?

* Ordinarily mark “No.”

* You may have secured
Interest in property, e.q.,
vehicle




HOW TO FILE A POC — Form B 410 (8 of 9)

Line 10 — Is claim based on
a lease? “No”

Line 11 — Is claim subject

to a setoff? “No”




HOW TO FILE A POC — Form B 410 (9 of 9)

Line 12 — Priority claim? — “Yes”
e DSO under 11 § USC
507(a)(1)(A) or (a)(1)(B)

Signature Line — Check “I am

the creditor’s attorney or
authorized agent.”




BANKRUPTCY REMEDIES (1 of 4)

Motion for Relief from Stay —

* Can be filed anytime in Ch. 7 or 13
* If granted in full, allows you to “ignore” bankruptcy

* Pros — enforce as usual (court or admin) in more familiar territory

* Cons — partial relief from stay = requires greater attention to
allowed/prohibited actions




BANKRUPTCY REMEDIES (2 of 4)

Objection to Confirmation —

* Ch 13 —failure to pay post-petition csup

* Pros — Incentivizes payments, good leverage tool

* Cons — usually requires multiple bankruptcy hearings




BANKRUPTCY REMEDIES (3 of 4)

Motion to Dismiss —

e Usually filed by trustee

* May be filed anytime in Ch. 13 but usually after
confirmation

* Usually filed by IV-D when debtor fails to pay post-
petition support




BANKRUPTCY REMEDIES (4 of 4)
Objection to Discharge —

* Ch 13 — Debtor must certify payment of pre-petition arrearage
and all post-petition support

e Useful if you’ve joined the IV-D case after confirmation
* Notice to all parties (good reason to file appearance)

**Examples of all motions/objections are provided in attached
UEIEHELS




EFFECT OF A DISCHARGE INJUNCTION

 Child support not dischargeable
 Exception where bankr court fully adjudicates arrearage

Think you don’t
owe the rest?

Think again.




WHAT WE’VE LEARNED

* Goals

* Chapters

* Players

* Automatic stay

* |V-D enforcement

* Filing appearances and claims
* Bankruptcy remedies

e Effect of a discharge injunction







REMEMBER - IT’S ALL ABOUT THE KIDS







For questions or comments, please contact my agent:

Pippin von Beast

STINKINBEAST, LLP

WORKING HARD FOR YOUR JUSTICES
NO COOKIES FOR ME UNLESS YOU WIN




